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inaugural edi-
tion of Storms & Floods. The Illinois Asso-
ciation for Floodplain and Stormwater
Management was organized in 1986 to
serve engineers, planners, code officials,
and other professionals who want to pro-
tect their communities from the dangers
and damage caused by flooding.

We have published our quarterly
newsletter, IAFSM News, since 1990 thanks
to French Wetmore who has served as edi-
tor. This publication serves to provide rele-
vant information to our 450 members. Now,
in 2005, we take another step. We have
started this new journal to reach over 4,500
professionals, elected officials, and others
interested in protecting people, property
and natural functions from flood damage
caused by nature and human development.

CALL FOR SPEAKERS
lllinois Association for Floodplain and
Stormwater Management (IAFSM)

2006 Annual Conference, March 8 & 9,
2006, Holiday Inn Select, Tinley Park, lllinois

EQUAL PARTNERS-Both Large and
Small Community Floodplain and
Stormwater Managers. The conference
will provide an excellent training forum
for Professional Engineers to earn profes-
sional development hours (2 PDH for orig-
inal presentations and one for each hour
of contact) and Certified Floodplain Man-
agers to earn CECs. Floodplain managers,
engineers, and community officials
attend. Informative product, service,
agency, and organization exhibits will be
on display Wednesday, March 8. More
information can be found at:
http://www.illinoisfloods.org

We are looking for speakers on floodplain
and stormwater management topics (for
both large and small local governments)
such as:
e Cooperating Technical Partners
FEMA's National Service Provider
Map Modernization
What is a DFIRM?
Community adoption of digital floodplain
maps

Storms & Floods is intended to reach
a wide audience of both technical and
lay people. This issue contains articles
for code officials, planners, engineers,
and attorneys, but they are all written
so everyone can understand them.
Some articles are timely and others
provide basic information that can help
you over the years. We hope that you
will keep this edition as a reference or
pass it on to others in your office or
community.

We'd like to thank our authors for
contributing, our editorial board for
editing, and Matrix Group Publishing for
putting it all together. Special thanks go
to our advertisers, whose contributions
have helped our Association reach an
audience 10 times the size of our mem-

Digital mapping tools & products
Automated H&H and H&H software
Advanced Survey techniques LIDAR/GPS
Estimating BFEs in Zone A areas LOMCs
Guided tours of FEMA's web site
FIRMettes

Community Rating System

Floodplain Manager Certification

No Adverse Impact

Flood Insurance Reform Act of 2004
Repetitive Losses

Flood warning and response

Flood hazard mitigation

Floodplain / Stormwater regulations-
compelling incentives for compliance
Updating and implementing Floodplain
and Stormwater Ordinances

Flood proofing/acquisition programs
HAZUS

Increased Cost of Compliance

Substantial Damage Estimation
Pre-disaster mitigation funds

Levee certification

Legal Issues

Navigating Local, State, & Federal Permits
NPDES / non-point source pollution
Stormwater/flood modeling

Stormwater utility fees

Integrating stormwater quantity & quality
management

The lllinois Association for Floodplain & Stormwater Management

bership! Please check out their prod-

ucts and services.

If you are interested in floodplain
and stormwater management and want
to know more about how you can pro-
tect your community and your natural
features, we recommend three courses
of action:

1. Visit our website, www.lllinois-
Floods.org for more information on
resources, policies, programs, and
the benefits of becoming a member
of IAFSM.

2. Come to our annual conference, Feb-
ruary 8 - 9, 2006, in Tinley Park. A
Call for Speakers appears below.

3. Read and keep this journal!

Sally McConkey, Chair, IAFSM

Innovative stormwater design
Intergovernmental Agreements

Stream maintenance & restoration
Watershed Stakeholder Groups
Integrating floodplain, stormwater, &
watershed management & planning
Wetlands

Disaster Mitigation Act of 2000

e Army Corps of Engineer's Programs

We are looking at three tracks in 2006.
One track will be aimed at small govern-
mental jurisdictions. One track will be
aimed at large population governmental
jurisdictions. The third track will be aimed
at professional engineers. Please indicate
which track your presentation would be
aimed at.

Send the following information: Name,
Affiliation, Address, Telephone Number,
FAX, email, maximum 200 word vita &
maximum 300 word summary of the talk,
and audio-visual needs. See Web site for
REQUIRED electronic format.

Please e-mail your information by Octo-
ber 28, 2005, to: E. Stuart Richter, Confer-
ence Chair, Whiteside County Develop-
ment, 200 E. Knox St., Morrison, IL 61270,
E-mail: srichter@whiteside.org

Notification of acceptance will be by
Nov. 30, 2005.




WHO SAYS | CAN'T BUILD THERE?

WHO SAYS | CAN'T BUILD IN THE FLOODPLAIN?

BY FRENCH WETMORE, CFM, FRENCH & ASSOCIATES, LTD., PARK FOREST

Actually, “they" probably
didn't say you can't build there. More like-
ly your city or county official said you
have to do certain things if you want to
build in a place where floods will damage
property and put people at risk.

There are 800 cities, villages, and
counties in Illinois that have floodplain
management ordinances that restrict what
people can and cannot do in the flood-
plain. These are the communities that par-
ticipate in the National Flood Insurance
Program (NFIP).

If there is a floodplain map for your
community, the odds are that your com-
munity is in the NFIP and has a floodplain
management ordinance. If you're in doubt,
ask a municipal or county official or an
insurance agent. The latter should know if
flood insurance can be sold in the commu-
nity. If so, your community is in the NFIP
and has to abide by some minimum
requirements on what is allowable in the
floodplain.

The governing document is the com-
munity's ordinance, but it has to meet
some minimum State and Federal rules.
The State rules are set by the Illinois
Department of Natural Resources (IDNR),
Office of Water Resources. The Office of
Water Resources is charged by State law to
prevent development projects in flood-
plains from adversely affecting other
properties.

The Federal rules are established by the
Department of Homeland Security's Feder-
al Emergency Management Agency (FEMA),
which administers the NFIP. As a condition
of making flood insurance available within
a community, the local governing board
(city council, village board of trustees, or
county board) agreed to abide by FEMA's
rules. FEMA's NFIP rules focus on protect-
ing buildings (flood insurance policies are
limited to buildings and their contents).

The State and FEMA requirements that
are in the local ordinance can be summa-
rized under five basic rules. These are

reviewed in this article, but are spelled out
in much more detail in the lllinois Associa-
tion for Floodplain and Stormwater Manage-
ment's Floodplain Management Home Study
Course. You can see the Home Study Course
and download it for free at:
www.lllinoisFloods.org.

: 3 '_--*. » 1’

The floodplain management ordinance guides
development to prevent or minimize damage
from future floods.

Rule #1
The official floodplain map is the Flood

Insurance Rate Map.

The Flood Insurance Rate Map or
“FIRM" is published by FEMA, approved by
IDNR, and adopted by the community. It
may show all or part of the following:

e Ashaded zone designated by the letter
“A." This is the area subject to inunda-
tion by the 100-year flood (e.g., the
Zone AE in the example below).

e A lighter shaded area. This is the 500-
year floodplain, designated as a “B" or
“X" Zone.

e A white area, designated as a “C" or
unshaded “X" Zone. This is not mapped

TH

ZONE AE ||
Tl
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as floodplain but may well have local

flooding or drainage problems.

e Slanted lines within the A Zone. This is
the requlatory floodway where special
rules apply. It is comprised of the
channel and the deeper, faster flowing
portion of the A Zone.

You can see the FIRM for your community
at your local building, permit or planning office.
You can also see and download a "FIRMette”
for an area from the Flood Map Store on FEMA's
website-http://store.msc.fema.gov/. If you
think the FIRM has incorrectly shown a
property in the floodplain, see the article
“I Don't Like This Floodplain Map.”

Rule #2

All development in the A Zone must
have a permit from the community.

“Development” is defined as “any man-
made change to improved or unimproved real
estate, including but not limited to buildings
or other structures, mining, dredging, filling,
grading, paving, excavation or drilling opera-
tions, or storage of equipment or materials.”

In other words, if you're going to change
the shape of the ground in the floodplain, or
put something of value on it, then you need
to go the community and get permission.
That's the only way the community can
make sure that all the State, Federal, and
local requirements will be met.

Rule #3

Development must not increase the flood
hazard on other properties.

Development along a river or other chan-
nel cannot obstruct flows so as to cause an
increase in flooding on other properties. The
best way to make sure this is done is to stay
out of the requlatory floodway.

If the property is in the floodway, or if
there is no floodway mapped, an analysis
must be conducted to measure the cumu-
lative effect of the proposed development,
when combined with all other existing and
anticipated development. The analysis is
submitted to IDNR as part of an applica-
tion for a State floodway permit. Unless
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The floodplain management ordinance
quides development to prevent or minimize
damage from future floodss

Floodway regulations keep new development

from sending floodwaters to other properties
the project is very small and won't
obstruct flood flows, you'll need an engi-
neering study.

The IDNR has the State floodway per-
mit application form as well as a list of
allowable Statewide Permit activities list-
ed at:
http://dnr.state.il.us/owr/resman/permitprogs.
htm#Letter G

Rule #4

New buildings must be protected from
flood damage.

New buildings may be built in the flood-
plain, but they must be protected from
damage by the 100-year flood. The lowest
floor of residential buildings (including
basements) must be elevated to or above
the flood protection elevation stated in the
ordinance. Nonresidential

= .

‘Commércial building elevated on fill
be either elevated or flood proofed.

A key part of this requirement is that
the permit office must have a record of

how high the building was elevated. This is
usually done by a surveyor, who com-
pletes a FEMA Elevation Certificate after
the building is built and before the com-
munity issues a certificate of occupancy.

Residence elevated on crawlspace. [Note open-
ings close to the ground to allow floodwaters to
flow through and not place pressure on the walls.]

Rule #5

A substantially improved building is
treated as a new building.

The regulations define “substantial
improvement” as “any reconstruction, rehabili-
tation, addition, or other improvement of a
structure, the cost of which equals or exceeds
50 percent of the market value of the structure
before the start of construction of the improve-
ment." This requirement also applies to build-
ings that are substantially damaged.

Northeastern lllinois
The State Legislature and IDNR set
additional rules for Cook, DuPage, Kane,
Lake, McHenry, and Will Counties. For
example, no new buildings are allowed in
the floodway in those six counties.
the minimum State

!o Adverse Impact :
and federal require-

ments. Communities are encouraged
to adopt ordinances that are more

NAI and CRS
Now, what has
been reviewed are

The lllinois Association for Floodplain & Stormwater Management

comprehensive or provide more pro-
tection than the NFIP or IDNR criteria.
For these reasons, your local ordi-
nance may be more stringent than the
rules that are covered in this article.
An excellent series of handouts
and publications on why and how
communities can do this can be found
in the Association of State Floodplain
Managers' No Adverse Impact (NAI)

Instead of meeting minimum rules that pro-
tect new development from flood damage,
one NAl approach is to preserve the flood-
plain as open space, i.e., development not

subject to damage

website, found at www.floods.org.

Communities that do exceed the

NFIP's minimums can receive insur-

ance premium credits for their resi-

dents under the Community Rating

System (CRS).

For more information:

e Floodplain management rules in Down-
state communities: Paul Osman,
217/782-4428,
Posman@dnrmail.state.il.us

e Floodplain management rules in North-
eastern lllinois: John Lentz, 847/705-
4570, Jlentz@dnrmail.state.il.us

e Community Rating System: Scott Cofoid,
815/220-1002, SCofoid@iso.com X
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BY JOHN BISHOP, ILLINOIS DEPARTMENT OF NATURAL RESOURCES, SPRINGFIELD

people
responsible for floodplain management in
[llinois are a savvy group. Attend an llli-
nois Association for Floodplain and
Stormwater Management (IAFSM) spon-
sored conference as | did in February 2005
and you realize pretty quickly that these
people are dedicated to their mission,
proud of what they do, and keenly aware
of the newest developments in their field.
“Hip" is probably not a word that most of
them would apply to themselves, but with
respect to floodplain issues it applies.
Thus, it was with some trepidation that |
accepted an invitation to write a brief arti-
cle about the Map Modernization Project
in Illinois for the inaugural issue of this
journal. What could | tell these hip flood-
plain people about the program that they
didn't already know? Surely everyone by
now has heard the broad outline of the
FEMA mapping project.

“As part of its effort to modernize the
nation's flood maps, the Federal Emer-
gency Management Agency has partnered
with state and local government to convert
existing flood insurance rate maps to a
newer countywide Geographic Information
System (GIS) format. The new digital map-
ping format will address all communities
within a county by consolidating communi-
ty-based maps into a single countywide
set of digital maps. This initiative, known
as the Flood Map Modernization Program,
will make flood risk maps easier to use
and more readily available both in digital
and hard copy format. It is anticipated that
the conversion of existing effective maps
will take place over a 5-year period.”

IDNR Presentation at Peoria
IAFSM Conference
February 22, 2005

There aren't any juicy behind-the-
scenes tidbits about the Map Moderniza-
tion program that | can share with read-
ers; no one has shared any with me.
Besides, this is after all a government pro-
gram and, therefore, unlikely to be con-
nected with anything considered remotely
juicy. Consultation with my colleagues
convinced me that the most informative
(if not titillating) article would be one

which presents the project schedule and
describes for floodplain managers what
they can do to prepare for the conversion
of their paper maps or older style digital
maps to a new GIS format. So here goes.

Timing: In 2004, FEMA released its Multi-
Year Flood Hazard Identification Plan
(MHIP), which has a schedule of studies by
county based on an examination of several
criteria including population and housing
characteristics and various risk factors
including number of flood insurance poli-
cies in effect and repetitive losses and
claims. Certain refinements were made to
the schedule to smooth out the flow of
money, to balance urban with more rural
counties, and to leverage other ongoing
research that might impact mapping in a
particular county.

It was anticipated that minor changes
to the sequencing of county studies would
occur occasionally over the course of the
5-year project. One such example occurred
early in 2005 when the decision was made
to group counties along the Mississippi
River to more systematically incorporate
the Upper Mississippi River Flow Frequency
Study (US Army Corps of Engineers, August
2003) and the Upper Mississippi River
Floodway Computation studly (draft report,
June, 2004) both funded by FEMA. FEMA
plans to update the MHIP twice a year. The
latest version can be seen at
www.fema.gov/fhm/mh_main.shtm.

Calhoun County and Jersey County
were moved back one year while Alexan-
der County and Union County were moved
up one year on the schedule. The map on
the next page summarizes the projected
schedule and shows this recent revision.
The counties of Alexander, Union, Jackson,
Randolph and Monroe will commence in
the latter part of calendar year 2005. Jer-
sey, Calhoun, Pike and Adams county are
slated for funding in 2006. Counties north
of Adams are scheduled for future years.

One thought to keep in mind when
examining the map is that it depicts the
calendar year in which the project is start-
ed. Typically conversion to the new GIS
format is minimally a 15 month process.

For the 2005 counties, IDNR expects to
have signed agreements with FEMA to
begin work in July, although some prelimi-
nary work has already begun, such as
developing community mailing lists and
synthesizing the Pre-scoping reports pre-
pared by Michael Baker Corporation for
each county. These reports examine the
current state of mapping in the county
from several perspectives.

Project Team Meetings: By the time
this journal issue is distributed, the IDNR
staff will be holding Project Team and
Scoping meetings in each of the calen-
dar year 2005 counties. Project Team
meetings are a chance to introduce the
project to county staff as well as staff
from the larger communities within the
county, and to seek their help in estab-
lishing a date, time, and location for the
Scoping meeting. Additionally, the Pro-
ject Team can be a forum to discuss
mapping issues and priorities and to
ascertain whether base map information
exists at the local level which could aug-
ment the map conversion process. Pro-
ject Team members can be floodplain
administrators, county engineers, GIS
managers, building inspectors, or anyone
with flood mapping knowledge that the
county or community CEO assigns as a
representative to the Project Team.

Scoping Meetings: Unlike the Project
Team meeting, the Scoping meeting is
intended for a broader audience. All com-
munities within the county as well as
county personnel are invited to attend.
The purpose of the meeting is to elicit
from attendees any information that will
help to refine the time and cost estimate
for map conversion within that particular
county. Participants might, for example,
provide information on new studies that
should be included in the mapping, assum-
ing these studies have been reviewed and
approved by FEMA. Additionally, meeting
attendees might point out errors or omis-
sions in the current effective flood map so
that these can be addressed in the map
conversion. Any information that will help
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to better define the scope of the project
will be appreciated.

Map Conversion: In conjunction with the
Project Team and Scoping meetings, the
State Water Survey as the mapping partner in
the project, will be preparing for the actual
map conversion work. This is a multi-step
process involving the use of U.S. Geological
Survey orthophotography and topographic
information (or locally available information
of more recent vintage and/or higher resolu-
tion) to properly align flood hazard bound-
aries on the new digital map. Included in this
process is incorporation of new studies
approved by FEMA and Letters of Map
Change, which represent exceptions or cor-
rections to the current effective flood map.

Funding Year ?;:_"*
B =002

[ | 2004
| 2005
[ 2008
[ 2007

| 2008

“Close attention to details during the map
conversion phase and good base map infor-
mation” are key to producing a better quality
product, according to Sally McConkey, Map-
ping Program Manager at the State Water
Survey. High resolution topographic informa-
tion such as that developed from Light
Detection and Ranging (LIDAR) mapping is
also crucial. “Contour data with 2 to 5 foot
intervals, if available, will permit us to more
quickly and more accurately depict flood-
plain boundaries on the new maps,” accord-
ing to McConkey.

What you can do: Like the old adage
about the three most important factors in

real estate being location, location, and
location, in floodplain mapping the three
factors are preparation, preparation, and
preparation. Scoping meetings are most
successful and productive when there is
full participation from communities and
local stakeholders, according to Karen
Miller, Chief Scoping Officer for the Map
Modernization Project.

To this end there are several things
that counties and communities can do to
ensure a successful map conversion. Chief
among the steps is to make certain that
the appropriate person represents your
community. Sometimes meeting notices
get lost or the person with floodplain
responsibilities is overlooked when the
CEO assigns a person to cover the meet-
ing. This is a simple but critical point. If
someone who should be at the Scoping
meeting is left out key information may be
omitted from the process or take longer to
reach the staff who make the maps. Be
aware of where your county falls on the
schedule (reference the map) and please
call the IDNR Office if you are uncertain
about the sequence of steps leading up to
the actual conversion and adoption of
your county's maps. A graphic of the
major steps in the Map Modernization pro-
gram appears to the right.

Equally important, you should submit
any flood studies which have been com-
pleted since the date of the effective FIRM
to FEMA for review and approval. Because
of a tight budget and project timeline, the
[llinois Map Modernization Program can-
not guarantee that study data which has
not been previously approved by FEMA will
be included in the new maps.

If recent topographic mapping, aerial
photography, and other base mapping (such
as street centerlines and annotation,
streams, and political boundaries) is available
for your community or county, please be pre-
pared to help us evaluate the quality and
characteristics of this information with
respect to accuracy, resolution, file format,
vintage of the data, geographic area of cov-
erage, etc. FEMA requires that data used in
the mapping process meet strict specifica-
tions for accuracy and resolution. The Map
Modernization project needs to know not
only that data are available but the quality of
the data as well.

Be on the look-out for mailings from the
Illinois Map Modernization Program. A hand-

The lllinois Association for Floodplain & Stormwater Management

out is mailed with Scoping meeting invita-
tions with suggestions of things to think
about prior to the meeting and things to
bring to the meeting. Based on this handout,
jot down important information that you
wish to transmit to our staff. Typed or hand-
written notes are most useful and are
reviewed by IDNR staff after the meeting and
are summarized in a scoping meeting report.
Last but not least, communities and
the county should be prepared to check
the accuracy of the list of Letters of Map
Change (LOMAs, LOMRs, or LOMR-Fs) that is
distributed at the Scoping Meeting. An
accurate list will permit the Map Modern-
ization Program to correctly categorize
LOMCs for incorporation, revalidation, or
additional review, and include only those
that should be included in the new maps.
Map Modernization in lllinois is a reali-
ty. The first group of counties begun in
late 2004 are well on their way to being
converted and the activities and budgets
for the next round are awaiting approval
from FEMA. Staff and equipment are being
added to the program and soon Map Mod-
ernization will be coming to a location
near you. So be prepared. X

Major Components of the Map
Modernization Process

—_——

Project Team Meeting

H

Scoping Meeting

[

Digital Map & Flood
Insurance Study
Preparation

|

Revisions

Public Review of
Preliminary Maps &
FIS Report

Comments I

H

Letter of Final
Determination

i

Map Adoption by
Ordinance




| DON'T LIKE THIS FLOOD PLAIN MAP

DON'T LIKE THE MAP? YOU HAVE SOME OPTIONS.

BY FRENCH WETMORE, CFM, FRENCH & ASSOCIATES LTD., PARK FOREST

More than 800 communities in
lllinois have floodplain maps published by
the Department of Homeland Security's
Federal Emergency Management Agency
(FEMA). FEMA administers the National
Flood Insurance Program and needs maps
e To show where insurance is required,

e To help set the premium rates, and

e To help local government regulate

future construction.

This official map is called the Flood Insur-
ance Rate Map or “FIRM." It is published by
FEMA and adopted by the community. It shows
the 100-year floodplain as a shaded zone, des-
ignated by the letter “A." How the State and
the community use it is discussed in the arti-
cle on “Who Says | Can't Build There?”.

ZONE AE |
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If a property is in the A Zone, it is
affected by the following programs:

e Aflood insurance policy will be required if
the building is used to secure a mortgage,
second mortgage, or home improvement
loan from a lender that is regulated or
insured by the Federal government.
Almost all banks and other lenders are
affected by this rule. Most people first
meet up with it when they secure a mort-
gage and the bank tells them that a flood
insurance policy is required.

e A flood insurance policy will be required
if the property receives Federal financial
assistance, such as a VA loan or FEMA
disaster assistance (even if the disaster
was not a flood—if the property is in a
floodplain, insurance is required).

e A flood insurance policy generally
costs more for properties in the flood-
plain. This makes sense-charge more
where we know there's a hazard.

e Alocal (and perhaps a State) permit will
be needed if the owner wants to build,
improve, remodel, add on, regrade, or
otherwise modify the property.

MISCONCEPTIONS

Because being in a designated A Zone
has so many impacts, property owners are
concerned if the map appears to be inaccu-
rate, especially if they've never been flood-
ed. So, let's clear up three misconceptions.

Misconception #1: It has never flooded
here, so how can it be a floodplain?

The map is designed to display the 100-
year flood, not the worst flood people can
remember. Floodplain management pro-
grams are based on the risk of future
flooding. Flood studies extrapolate from
historical records to determine the statisti-
cal potential that storms and floods of cer-
tain magnitude will recur. Such events are
measured by their “recurrence interval,”
i.e., a10-year storm or a 50-year flood.

These terms are often misconstrued.
Commonly, people interpret the 100-year
flood definition to mean “once every 100
years.” This is incorrect. Statistically speak-
ing, a 100-year flood has a 1/100 (1 per cent)
chance of occurring in any given year. In
reality, a 100-year flood could occur two
times in the same year, two years in a row,
or four times over the course of 100 years.
It is possible to not have a 100-year flood
over the course of 100 years.

During the typical 30 year mortgage, a
house in the A Zone has a 26 per cent (1 out
of 4) chance of being hit by the 100 year
flood. If a house is low enough, it may be
subject to the 10- or 25 year flood. The odds
are 96 per cent (nearly guaranteed) that a
10 year flood will occur during the 30-year
period. Compare those odds to the only 5
per cent chance that the house will catch
fire during the same 30 year mortgage.

Misconception #2: We had the 100-year
flood and it wasn't as bad as the map says.

Are you sure you had a 100-year flood?
The term has been used a lot in the mass
media, but there really haven't been that
many 100-year floods recently. Heavy storms
don't always produce large floods and some-
times a prolonged wet period (as in 1993)
only needs a small storm to cause a flood. In
some places, but not all, the 1993 Mississippi
River flood exceeded the 100-year level.

Some floods are very localized. Many peo-
ple hear that a 100-year flood occurred some-
where and assume that if they weren't affect-
ed, they must be out of the A Zone. In July
1996, Aurora got hit with a record rainfall, but
that doesn't mean that Naperville or other
nearby areas were hit by a 100-year flood.

Misconception #3: You can't fight City
Hall or the Federal government, so we're
stuck with a bad map.

Not so. Federal, state and local agencies
all want accurate maps, but FEMA has a lim-
ited budget to pay for engineering studies
of all the floodplains in the country, and
works with available maps, which usually
do not show many details, may not be
based on accurate ground elevations, and
become outdated as development occurs.

CHALLENGING THE MAPS
No map is perfect and no flood situa-

tion is static. FEMA maps are based on the

best information available at the time the
study was completed. FEMA knows its
maps' limitations and has procedures for
revising them to reflect better or more
recent information.

Depending on the situation, there are
three approaches that one can follow:

e Provide better ground elevations that
show that your property is higher than
the flood elevation,

® Provide new flood information that shows
that your property is not floodprone, or

e Show that the bank is reading the map
wrong.

Let's summarize each approach and show
you where you can get more information.

Better ground information: Espe-
cially in flat lllinois, it is hard to find a map

Continued on page 12
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| DON'T LIKE THIS FLOODPLAIN MAP, CONTINUED

that shows accurate ground elevations.
The topographic or contour map used in
the flood study cannot show every build-
ing that is on ground slightly higher than
the flood level. When this is the case, the
property owner can apply for a Letter of
Map Amendment, or “LOMA."

What is needed: More accurate ground
elevations on a FEMA form MT-EZ, signed
and sealed by a licensed architect, engi-
Neer, or Surveyor.

For a lot with a building on it 1t must
be shown that the lowest adjacent grade of
natural ground is at or above the map's 100-
year flood elevation. “Lowest adjacent grade”
is the lowest point around the outside of a
building where soil touches the foundation.

If a survey shows the elevation of the lowest
adjacent grade next to a building to be higher
than the base flood elevation, then the owner

may apply for a Letter of Map Amendment to
document that the site is out of the A Zone.

For a vacant lot: 1t must be shown that
the lowest elevation within the boundaries
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of the property is at or above the map's
100-year flood elevation.

For new fill: If fill has been placed
(legally) in the floodplain, a Letter of Map
Revision based on Fill (LOMR-F) can be
requested. Again, an engineer or surveyor
needs to certify the new ground eleva-
tions. FEMA form MT-1 is used. In addition,
the local official must sign off that the site
is reasonably safe from flooding.

For more information:
www.fema.gov/fhm/dI_mt-ez.shtm

Better flood information: Under
this approach, you're challenging the
FEMA flood study by saying it's in error
or incomplete. For example, it may not
reflect a recent construction project
that enlarged a bridge opening and
eliminated backwater flooding. Or, the
FIRM may not have included a flood ele-
vation and now you have one. If this is
the case, you can request a map revi-
sion or, more common for individual
properties, a Letter of Map Revision
("LOMR").

It is important to note that many small
projects, such as channel clearing, low-level
dams, private levees, land treatment, or
retention basins in new subdivisions are
most useful to reduce smaller, more fre-
quent flooding. They may not have measura-
ble effects on the 100-year flood, and, there-
fore, often do not warrant a map change.

What is needed: A new flood study
prepared by a licensed engineer who is
familiar with FEMA flood study guidelines.
FEMA form MT-2 is used to request a map
revision or a LOMR.

For more information:
www.fema.gov/fhm/dI_mt-2.shtm

Better map reading: The Flood Dis-
aster Protection Act requires banks, other
lenders, and Federal agencies to deter-
mine if a loan or other financial assistance
is for a property located in an A Zone.
Many banks and lenders hire contractors
to do their flood map determinations.

The borrower may feel that the lender or
the map determination company misread the
map. For example, insurance is only required by
law if the building is in the floodplain. In some
cases, a vacant portion of the lot may be in the
floodplain, but the part the building is on is
obviously out. The map determination compa-
ny may not have information that shows where
the building is and played it safe by telling the
bank the property is in the A Zone.

In such cases, the first step is to show
the correct information, (e.g., a lot survey
showing the building's location) to the
lender. If the lender is not willing to
change the determination, the owner can
ask FEMA for a determination review.

MT-2

FEDERAL INSURANCE AND MITIGATION
ADMINISTRATION
HAZARD MAPPING DIVISION

REVESIONS TO NATIONAL FLOOD INSURANCE PROGRAMMARS

APPLICATION FORMS AND INSTRUCTIONS FOR COMNTIONAL
Bl LETTERS OF MAP REVISION AND LETTERS OF MAP REVISION

| FiM =
-

M2
FEMAFORM 1189 SERES
PT 2

FEMA |

Federal Emergency ™

Management Agency

FEMA's MT-2 form

What is needed: A Flood Hazard Deter-
mination Review is requested jointly by
the owner and the lender. Requests must
be postmarked not later than 45 days fol-
lowing the date the lender notified the
borrower that the property is in an SFHA.

Many banks feel they are legally bound to
their contractor's flood zone determination.
This is not true. The Federal law simply
requires the bank to make a “good faith
determination.” If your information is more
accurate than the zone determination compa-
ny's, the bank can use it in the loan portfolio.

For more information: See FEMA's web-
site, www.fema.gov/nfip/lomri.shtm, for
the latest instructions and addresses.

If the submittal is complete and on time,
FEMA will issue a Letter of Determination
Review (LODR). This review does not result in an
amendment or revision to the FIRM. It is only a
finding about the location of a building relative
to the A Zone. A LODR only affects the Federal
requirement for purchase of flood insurance. If
it is concluded that the map is in error, a Letter
of Map Amendment can be requested.

Important note: A LODR or LOMA only
clarify that flood insurance is not required
by Federal law. The lender always has the
option to require flood insurance as a con-
dition of providing financing, regardless of
the location of the structure. X

Fall < 2005



BY DON DRESSEL, PE, CFM AND P. KAY WHITLOCK, PE. CHRISTOPHER B. BURKE ENGINEERING, LTD. ROSEMONT

Urban stormwater manage-
ment has made progress in recent years
toward environmental sensitivity, aesthet-
ics and multiple purposes that better
serve the urban environment. The rectangu-
lar, trapezoidal basins of the early years have
been rejected as aesthetic blights in our
communities with no value except storing
site stormwater. Land is too highly valued
and our population expects better solutions.
The development community has accepted
the need for stormwater management and
has demanded solutions that are enhance-
ments rather than the eyesore of the past.

As a result, several innovative projects in
northeastern Illinois have met these higher
expectations. They cover a wide range of appli-
cation from regional facilities serving multiple
watersheds to parking lot surface water man-
agement. Here are some specifics about the
unique features of a few of these solutions.

BMPs at the Morton Arboretum
The Morton Arboretum prepared a

Stormwater Management Plan, which was

approved by DuPage County Department of

Development and Environmental Concerns

as a gquideline for the permitting of more

than $20 million in projects scheduled to
be completed between 2000 and 2020 as
part of the "Morton Arboretum Master Plan
for Year 2020." The highlights of the

Stormwater Management Plan include:

e Regional Stormwater Detention Facilities:
The 1,725-acre Morton Arboretum falls
within 3 major watersheds in DuPage
County: Willoway Brook, the East Branch of
the DuPage River, and Lacey Creek. Rather
than providing a small stormwater deten-
tion basin for each proposed project, the
Stormwater Management Plan outlined a
plan that called for The Morton Arboretum
to construct one stormwater manage-
ment facility in each of the three water-
sheds. The stormwater detention required
for development in a watershed could be
provided in the one centralized location
that will provide maximum environmental
benefit to the watershed while allowing
The Morton Arboretum to provide the
highest quality experience to its visitors.

e (Centralized Wetland Mitigation: Wetland
mitigation is the process of creating new
wetland areas and/or enhancing existing
degraded wetlands in order to compen-

sate for the removal of a wetland as part
of a project. The wetland mitigation that
was required as a result of development
associated with the Master Plan was pro-
vided in two wetland mitigation areas.
This allowed the Morton Arboretum to
mitigate minor impacts to wetlands on a
site-wide basis and to consolidate wet-
lands to achieve a higher success rate.

e Green Parking Lot: Best Management

Practices (BMPs) have been incorporated
into the design of the 5-acre Main Park-
ing Lot to the Arboretum. The environ-
mentally sensitive (green) design pro-
tects water temperature and quality. The
Main Parking Lot is located in the flood-
plain of the East Branch of the DuPage
River, and stormwater runoff from the
parking lot drains to Meadow Lake. The
design of the Main Parking Lot includes
the following environmental BMPs:

e Porous Pavement: The Main Parking Lot

surface is composed of “Eco-Lock” Pave-
ment that allows water to drain through
the pavement to stormwater storage
areas below the parking lot.

e Depressed Medians: The medians were

_ S |
The green parking lot
vegetated and depressed with curb cuts
so that stormwater runoff from the Main
Parking Lot will drain into medians and
have a chance to be absorbed before
draining into the storm sewer system.

e Subsurface Stormwater Storage: The base

material for the Main Parking Lot contains
up to 35% voids that provide significant
stormwater storage. The subsurface stor-
age will also recharge the groundwater
table in the vicinity of the parking lot.

e Wetland Sedimentation Basin: The parking

lot storm sewer system outlets into a wet-
land sedimentation basin to filter out pol-
lutants and provide cooling time for the
flows before draining into Meadow Lake.

These BMPs are in place and functioning

The lllinois Association for Floodplain & Stormwater Management

while providing parking for 500 cars and
buses. The parking lot is used year-round
and is becoming a demonstration project
on how stormwater and pollutants can be
best handled in an urban environment.

Parkside Park Detention

The initial project need was to provide
stormwater storage for a new condominium
development in downtown Roselle. Due to limit-
ed available land within the downtown area, an
existing park owned by the Roselle Park District
was selected to provide the required detention
storage. The Village, its consulting engineer,
and the Park District developed a very success-
ful multi-purpose facility to serve the broader
Roselle population.

The park, which consisted of older baseball
fields, was lowered several feet to provide the
detention storage. Modern park facilities were
then installed to include a Skate Park, Pony
League baseball field and Miracle League base-
ball field. The Skate Park includes low-mainte-
nance concrete ramps. The Pony League base-
ball field has an outfield fence, warming track
and fenced backstop and dugouts.

The Miracle Leaque field is specially
designed for individuals with mobility impair-
ments. The special surface and ADA-accessible
design make playing baseball possible for
those who otherwise would have to participate
only as a spectator. The Miracle League Field is
located next to the Marklund Center for the dis-
abled and has become a very popular and
loved recreation opportunity.

Park improvements were implemented
through a combination design/build contract
for the detention and park features. Roselle
Park District and the Village of Roselle are very
proud of the popularity of the new park facili-
ties and the Miracle Leaque Field, all of them
incorporated into a detention basin.

Miracle League ball field

Pottawatomie Park

In August of 2001, the Village of Tinley
Park studied existing flooding problems in the
Timber's Edge Subdivision and recommended

13




Champaign - (217) 352-4181
Formerly llinois Concrete Company

Charleston « (217) 348-0161
Farmerly Eastern llinois Precast

The Rainfall Company

One].\_am

Bury a treasure.

Put our precast pipe
and water-management
products underground

and off your mind.

Precast

> Box culverts

= Manholes, catch basins

= Storm- and wastewater control

Concrete pipe

> Gasketed and non-gasketed

> Reinforced round and elliptical
> Conventional and box culverts

Springfield - (217) 544-4607

Formerly Anderson Concrete Products NTY
Mount Vernon - (618) 242-3222 MATERIAI.S CORPORATION
Formerly Southern Minais Since 1946 — Proud to be American based & American made
Congrete Company

www.countymaterials.com

flood control alternatives to provide relief. The
Village formed a Pottawatomie Park Steering
Committee that was composed of Village and
Park District officials, consulting engineers,
landscape architects and Timber's Edge resi-
dents. The Steering Committee established
design criteria for the function of the flood con-
trol facility and the amenities of the future park.

A plan was developed with the Village
to accomplish Village goals through con-
struction of a multi-purpose facility. The
recommended design was to utilize an
existing park within the Subdivision, Pot-
tawatomie Park, as a dry-bottom floodwa-
ter storage facility. Pottawatomie Park is
located upstream of the corridor within
the Subdivision that experienced the
greatest amount of flooding. The design of
the flood control facility was based on
diverting floodwaters into a 17 acre-foot
flood control facility during severe storm
events to reduce the burden on the down-
stream storm sewer system.

Pottawatomie Park after heay local storms

before and after the project
The Pottawatomie Park Flood Control
Facility was designed to provide 100-year
flood protection to the residential struc-
tures in Timber's Edge Subdivision. Howev-
er, the contributions of this project to the
residents of Timber's Edge are not limited
to flood control. In reconstructing the
existing park, the Village added many new
amenities including a 1/2 mile walking
path, 70 new trees, a softball field, a soc-
cer field, rest areas with park benches and
trash receptacles, a new bridge and an
underdrain system. These park enhance-
ments represent a significant effort on the
part of the Village of Tinley Park to pro-
vide a dual-purpose park and flood control
facility that would benefit all residents of
the Timber's Edge Subdivision. X
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LEGAL IMPLICATIONS
FOR NO ADVERSE

IMPACT FLOODPLAIN
MANAGEMENT

BY EDWARD A. THOMAS, ESQ., MICHAEL BAKER INC, BOSTON, MA

| have a simple message for you
today: The National Flood Insurance Pro-
gram (NFIP) and the concept of No Adverse
Impact (NAI), which is a further extension
of the philosophy of the NFIP, have pro-
foundly deep legal roots, and if properly
applied, should resist legal challenge.

As someone who has spent over 30 years
working on disaster response and recovery, it
is awesome how much misery that the NFIP
has prevented. Misery prevented to home and
business owners who are not flooded; misery
prevented to our environment which does not
have buildings and their contents spread
across the landscape by floodwater, and mis-
ery prevented to the taxpayer, who does not
have to pay to clean up flooded buildings.

NAL NAl or No Adverse Impact is defined as
“..an approach that ensures the action of any
property owner, public or private, does not
adversely impact the property and rights of
others." This principle makes a community look
at what really needs to be done to prevent dam-
age to people, property, and the environment.
This concept requires looking beyond business
as usual, including rote reliance on local, Federal
and State minimum standards. The NAI principle
kicks the NFIP up a notch or two!

NAl'is a PRINCIPLE that leads to a PROCESS
which is legally acceptable, non-adversarial
(neither pro- nor anti- development), under-
standable, and palatable to the community as a
whole. The process clearly establishes that the
“victim" in a land use development is not the
developer, but rather the other members of the
community who would be adversely affected by
a proposed development. Developers are liber-
ated to understand what the community's con-

cerns are so they can plan and engineer their
way to a successful, beneficial development.

Is this some new concept that the Associa-
tion of State Floodplain Managers cooked up?
No, it is a very old idea. So old that it is a Maxim
of ancient Roman Law:

“Sic utere tuo ut alienum non laedas”

Or in English: "Use your own property so
that you do not injure another's property.”

The bottom line: No Adverse Impact is con-
sistent with ancient common law. But what
about today's world? Floodplain and stormwa-
ter management regulations restrict how one
can use or develop one's property. There are
legal limits on how restrictive such requlations
can be. If they are too restrictive, courts can
rule the requlations as a “taking.”

Taking: The US Constitution's 5th
Amendment states “...nor shall private prop-
erty be taken for public use without just com-
pensation.” There have been some famous
court cases that clarified this, notably Penn-
sylvania Coal Company v. Mahon, 260 US 293
(1922) which stated that a government requ-
lation can restrict the owner's freedom to
use his property to such an extent that it can
constitute a “Taking."

Over the last few decades, there has been
an increase in “Taking" issue cases and relat-
ed controversies involving development.
Many people think that developers are win-
ning and that governments are retracting
their requlations. However, some of us in the
field have reviewed these cases as they
applied to protecting people and property
from a hazard. We have seen a common
thread: the courts have modified common
law to require an increased standard of care

The lllinois Association for Floodplain & Stormwater Management

as the state of the art of hazard management
has improved.

State and local governments are vastly
more likely to be sued for permitting devel-
opment that causes problems, such as roads,
stormwater systems, and bridges, than they
are for prohibiting such development. There
have been almost no hazard based requla-
tions held to be a taking. Almost none! On the
other hand, there have been many, many
cases where communities and landowners
were held liable for harming others.

SITUATIONS WHERE
GOVERNMENTS MAY BE
HELD LIABLE

Construction of a road blocks drainage
Stormwater system increases flows
Structure blocks watercourse

Bridge built without adequate opening
Grading land increases runoff

Flood control structure causes damage
Filling wetland causes damage

Issuing permits for development that
causes harm to a third party

What is a Taking? The United States
Supreme Court recently issued a ruling in
the Case of Lingle V. Chevron (No. 04-163,
decided May, 23, 2005). That unanimous
opinion of the Court sets forth the follow-
ing bases for ruling in favor of a property
owner's claim of requlatory Taking:

1. Physical Invasion, as in Loretto v.
Teleprompter Manhattan, 458 US 419
(1992). The Loretto Case involved a New
York City requirement that all residen-
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tial buildings must permit a cable com-
pany to install cables, and a cable box
the size of a cigarette pack. The Court
held that any physical invasion must
be considered a Taking.

2. A total, or near total regulatory Taking,
as exemplified by the case of Lucas v.
South Carolina Coastal Council, 505 US
1003 (1992). In this case, plaintiff Lucas
was prohibited from building a home
on the only vacant lots left on an oth-
erwise fully developed barrier beach
just outside Charleston.

3. A significant, but not nearly total
Taking, as exemplified by the Penn
Central Transportation Company v. New
York City, 438 US 104 (1978) where the
railroad was not permitted to build
above Grand Central Station in New
York City to the full height permitted
by the overlay zoning in the area for
Historic Preservation reasons. The
company was provided transferable
development rights, and the Court held
that the Historic Preservation requla-
tion was not a Taking.

4. Land use exactions which are not
related to the articulated government
interest, as in Nollan v. California
Coastal Commission, 483 US 825
(1987). The Coastal Commission con-
ditioned a permit to expand an exist-
ing beachfront home on the owner
granting an easement to allow the

public to cross his beachfront land.
The articulated government interest
was that the lateral expansion of the
home would reduce the amount of
beach and ocean visible to the pub-
lic from the road. The Court indicat-
ed that preserving public views from
the road really did not have an
essential nexus with allowing folks
to cross a beach. The Court also
cited the Dolan v. Tigard, 512 US 374
(1994) case where someone wanted
to expand a plumbing store and the
community wanted the store to give
the community some adjacent flood-
plain property and an easement for
a bike path in return for the possible
increase in traffic caused by the
expansion of the store. Again, in Dol-
lan, the court basically indicated
that there was really no relationship
between the government interest
and the exaction attempted.

In Agins v. City of Tiburon, 447 US
255 (1980), the Court had established a
two part test for determining a Taking:
1) whether the regulation substantially
advances a legitimate state interest and
2) whether the regulation denies the
owner an economically viable use of the
land. In the recent Lingle ruling, the
Court specifically indicated that it will
no longer use the first part of this test.
The removal of the “substantially

Protecting water resources for

-

future gen
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advances a legitimate state interest”
Takings test is a huge help to floodplain
managers, to the concept of NAI, and to
planning in general. The "substantially
advances" test has been used as a
screen for a "substantial due process"
inquiry to second quess legislatures
and regulators all over the country.

The Court summed up its reasoning
by stating that the tests articulated
“...all aim to identify regulatory actions
that are functionally equivalent to a
direct appropriation of or ouster from
private property...”

What a community can do: When NAI
planning is done and the community's
plans and requlations look like they may
meet resistance from landowners and
developers, here are some hints to help
frame the product to avoid a Taking ruling:
e Avoid interfering with the owner's

right to exclude others. See, Loretto v.

Teleprompter Manhattan, supra.

e Avoid denial of all economic use. See
Lucas, supra.

e |n highly requlated areas, consider
transferable development rights or
similar tool so the land has appropri-
ate value. See, Penn Central Trans-
portation Company v. City of New York,
438 US 104 (1978).

e (learly relate the regulation to prevent-
ing a hazard. See, Annicelli v. Town of
South Kingston, (Rhode Island Supreme
Court) 463 A. 2d 133 (1983); contrasted
with the recent excellent case uphold-
ing denial of a permit to build in a Spe-
cial Flood Hazard Area, Gove v. Zoning
Board of Appeals of Chatham, Massa-
chusetts, Massachusetts Supreme
Judicial Court, decided July 26, 2005.

e You'll have even better odds if there is
flexibility in the regulation and the
community applies the principle to its
own activities.

e See, also American planning Associa-
tion (APA) "Policy Guide on Takings"
adopted in 1995.

Property owner's rights: When you
consider its basic concept, NAI has
broad support. For example, the Cato
Institute is a conservative think tank
closely associated with the “Constitu-
tion in Exile,” the "Property Rights
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As someone who has spent over 30 years working
on disaster response and recovery, it is awesome
how much misery that the NFIP has prevented

Movement,” and other similar causes.
The Institute stated that compensation
is not due when:

“..the government acts to secure
rights—when it stops someone from pol-
luting his neighbor...it is acting under its
police power..because the use prohibit-
ed..was wrong to begin with." “Protecting
Property Rights from Regulatory Takings"
(the Cato Institute, 1995, Chapter 22, p.230).

The Institute has also testified before
Congress about legislation requiring gov-
ernment paying landowners for requla-
tions limiting what a property owner can
do. The Institute testified that there
should be provided a "...nuisance excep-
tion to the compensation require-
ment....When requlation prohibits wrong-
ful uses, no compensation is required.”
(Testimony of Roger Pilon, Senior Fellow
and director, Center for Constitutional
Studies, Cato Institute, before the Subcom-
mittee on Constitution, Committee on
Judiciary, US House of Representatives,
February 10,1995, emphasis added.)

LANDOWNERS DO NOT
HAVE ALL RIGHTS

e No right to be a nuisance

e No right to violate the rights of others

e No right to trespass

* No right to be negligent

e No right to violate laws of reasonable
surface water use or riparian laws

e No right to violate the “public trust”

e You do not respond in kind: your
angry statements can be used to
show personal animus or bias,;

e All affected portions of the com-
munity are notified and can
express their concern to elected
officials; and

e The burden is on the developers to
show how they will not harm others.

2. Allegations of depriving someone of

property “under the color of law:" At a
recent American Bar Association
course, a developer's attorney acknowl-
edged that from a purely legal perspec-
tive, there was essentially no chance
for a successful “Takings" lawsuit
against hazard-based requlation. How-
ever, he said that challengers might
well succeed by essentially rolling over
government because states and munic-
ipalities did not have the legal informa-
tion to fight back. Now you have a legal
overview, and can obtain much more
detailed information at one of ASFPM's
Legal Aspects of NAI Workshops, or on
line at www.floods.org.

Courts are very deferential to govern-
ment efforts to prevent harm. The
defendant government might well
raise the possibility that the plaintiff
and his or her attorney should be
sanctioned for bringing a frivolous
lawsuit under Rule 11 of the Federal
Rules of Civil Procedure or similar
state rules; and/or the state bar's
regulator ethics rules.

3. “Class of One" allegations can be resis-
ted in two ways. First, NAI reduces the
confrontation between requlator and
developer. Second, NAl makes the
development process a collegial prob-
lem-solving effort. YOU can help this
one by not reacting to threats in a way
which can bite you later.

In summary: Local officials should
understand two things:
e Hazard-based regulations are generally sus-
tained against Constitutional challenges, and
e The goal of protecting the public is afford-
ed enormous deference by the courts.
Therefore, local officials should:

What the other side will do: So how
will folks who want to fight your efforts to
base your land development regulations
on NAI principles proceed? They will likely
use one or more of three approaches:

1. Bluster and threats: Don't let their
threats succeed by ensuring that:

e The impacts on all other proper-

ties are identified;
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LEGAL IMPLICATIONS FOR NO ADVERSE IMPACT FLOODPLAIN MANAGEMENT, CONTINUED

e Be confident,

e Be assertive when protecting the pub-
lic and the landowner, and

e Partner with other hazard requlators,
such as wind, subsidence, erosion and
even wetlands programs.

You can follow the NAI approach and set
the requlatory standards needed to protect
people and property in your community.
REMEMBER, YOU HAVE THE LAW ON YOUR
SIDE.

Author's note: This article is a pro bono
presentation on behalf of the Association of

State Floodplain Managers. It reflects the
personal views of the author. The state-
ments and views contained in this article
are not legal advice, but rather a Statement
of general principles of law. The law, espe-
cially property law is enormously driven by
the individual facts of a situation as well as
state and local law. For legal advice see an
attorney licensed in your jurisdiction.

This article is dedicated to my friend and
mentor Attorney Jon Kusler, Ph.D., whose
research and partnership served as the foun-
aation of this document.
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state and national experience in water
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Kabbes Engmeermg, Inc.
- 1250 S. Grove Avenue Suite 105
-Barrmgton, IL 60010 ;-

‘Phone 847-842-9663
~ Fax 847-842-9960 e
ww.kabbesengineering.com
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INTECH CONSULANTS, INC.

CONSULTING ENGINEERS & SURVEYORS
5413 WALNUT AVENUE - DOWNERS GROVE, IL 60515
PHONE (630) 964-5656 FAX (630) 964-5052

My thanks also to Michael Baker, Inc.
which is providing generous financial support
fo enable me to conduct the research neces-
sary to develop this article as well as the
ongoing Series of lectures on behalf of the
Association of State Floodplain Managers
(ASFPM) which explain the concepts set forth
in this article in much more detail. <

No Adverse Impact

More information on the NAI concept,
legal implications, and local tools to imple-
ment it can be found at www.floods.org

ANOTHER RECENT
AND NOTEWORTHY
COURT CASE

Palazzolo v. State, 2005 R.l. Super.
LEXIS 108 (R.I. Super. Ct. July 5, 2005).

Palazzolo, an important Taking
Issue case was remanded in 2001 by
the US Supreme Court for re-hearing
by the Rhode Island courts, It was
recently decided, against the landown-
er. The decision is a well written, well
reasoned, huge win for floodplain and
hazard managers. Essentially a Rhode
Island Superior court determined that
the stringent restrictions in coastal
construction implemented by the
Rhode Island Coastal Resources Coun-
cil did not "Take" the Palazzolo proper-
ty in violation to the Fifth Amendment
to the US Constitution.

The case is well worth reading
since it offers a great review of Tak-
ings Law, the Penn Central balancing
test, the Public Trust Doctrine and
nuisance law. A link to the case is:
http://www.olemiss.edu/orgs/SGLC/cas
ealert.ntm. The Palazzolo case is not
necessarily “over and final.” However,
the Superior Court has written an
extremely well reasoned opinion that
should strongly resist challenge on
appeal.
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RAIN, RAIN GO AWAY. COME AGAIN SOME OTHER DAY.

BY JONATHAN M. DILLER, P.E., CFM, ROBINSON ENGINEERING, LTD., FRANKFORT AND TOM TOMASZEWSKI, CFM, VILLAGE
OF FRANKFORT, WITH TROY GOLEM, ROBINSON ENGINEERING, LTD., FRANKFORT

Sometimes we need the rain
for our lawns, landscaping and crops. So
when it does rain where does the stormwa-
ter go? In most communities, it is usually to
separate storm sewers. We call them sepa-
rate storm sewers because they are separate
from the sanitary sewers. Sanitary sewers
carry away sewage and other wastewaters
to treatment plants. Storm sewers carry
clean runoff from rain and snowmelt, so no
treatment is necessary (or so we thought).

A few older communities have com-
bined sewers that convey both stormwater
and wastewater together. These systems
have many problems and are gradually
being reduced or eliminated.

In most cases, the first stop for stormwa-
ter in a separate sewer is a detention basin.
Detention basins are those ponds and low
areas in subdivisions and commercial devel-
opments. These slow the water down to help
prevent flooding. Detention basins also help
to provide treatment by allowing solids in
the stormwater to settle out.

All of the stormwater runoff in the sep-
arate sewer system ultimately leads to the
streams and creeks that flow through the
community. This is a good thing because
the streams and creeks need this water.
Unfortunately, the stormwater also carries
with it pollutants that contribute to poor
water quality. We now recognize that runoff
from rain and snowmelt is not really clean.
It picks up oils, sediments, and fertilizers
that wash off the streets, lawns, rooftops,
and driveways and carries these pollutants
to our rivers, streams and lakes.

In 1972, the United States Environmental
Protection Agency (USEPA) developed the
National Pollutant Discharge Elimination
System (NPDES). This program regulates

the discharge of pollutants into the
nation's lakes, rivers, and streams. In its
early days, the NPDES program focused on
sewage and industrial wastewaters that
entered our waterways from treatment
plants and other “point” sources.

In 1990, the USEPA developed the
NPDES Phase I stormwater requlations. The
NPDES Phase | program requlates runoff
from industries, and medium to large cities.
The Phase Il program, which was adopted in
December 1999, requlates the runoff from
the small communities in urban areas.

The NPDES Phase Il Stormwater program
is applicable to all municipalities, counties
and townships within urbanized areas. Addi-
tionally, the Illinois Environmental Protec-
tion Agency (IEPA) is charged with reviewing
whether or not municipalities with popula-
tions of 10,000 or more should be included
within the Phase Il Stormwater program.
Communities covered under the Phase /
program continue to be covered under that
program. Finally, all construction sites of
one acre or more, no matter where they are
located are subject to the construction site
provisions of NPDES Phase II.

The Phase Il program established six
Minimum Control Measures (MCMs) to
reduce the amount of pollutants in
stormwater runoff from urbanized areas.
Here's what these are.

1. Public Education and Outreach, which
includes projects such as this article,
the distribution of literature on
stormwater topics, and public educa-
tion programs.

2. Public Involvement and Participation,
such as public hearings and/or citizens
advisory committees.

3. [liicit Discharge Detection and Elimina-
tion is a program to stop non-stormwa-

Storm drain stencils can be an effective public
information tool - Conservation Foundation
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The lllinois Association for Floodplain & Stormwater Management




ter discharges from entering stormwa-
ter runoff. This can range from improp-
er sanitary or industrial connections to
rinse water from non-residential car-
washes. Did you ever think about
where all that dirt went the last time
you were at a charity carwash? Most
likely, it went into the nearest river.
Under NPDES Phase II, these carwashes
are illegal unless set up to have the
washwater conveyed to a sanitary or
combined sewer.

A construction site in need of a Stormwater
Pollution Prevention Plan

4. Construction Site Stormwater Control
involves the prevention of erosion and
the control of sediments leaving con-
struction sites. This calls for the adop-
tion of requlations requiring the use of
certain practices and materials that
control runoff and catch sediment.

An important part of Construction Site
Stormwater Control involves the imple-
mentation of a Stormwater Pollution
Prevention Plan (SWPPP). A well writ-

Water Resources & Environmental Services

Manhard Consulting, Ltd.

Providing Sustainable Solutions

CORPORATE HEADQUARTERS
900 Woodlands Parkway
Vernon Hills, IL 60061

Toll free 866.MANHARD

manhard.com

ten SWPPP should identify the loca-
tions of receiving waters, the current
and future site topography, drainage
patterns extending 1/4 mile past the
construction site, locations of outfalls,
and locations of stormwater dis-
charges. In addition, controls neces-
sary to prevent erosion from leaving
the site, including silt fence at the
perimeter of the site and around all
stockpiles; structural controls such as
sedimentation ponds and swales, must
be called out in the SWPPP. The plan
must provide for permanent stabiliza-
tion methods such as seeding upon the
finishing of land disturbing activities.
Most erosion controls are to be installed
prior to land disturbance. Education of
the construction community is most
important. In the winter of 2004 - 2005,
the Village of Frankfort held an informa-
tional seminar for contractors, develop-
ers, and engineers on the requirements
of the NPDES program. The presentation
was well attended and allowed those
responsible for compliance to ask ques-
tions and obtain information they need-
ed to implement their projects.

. Post-Construction Stormwater Manage-

ment deals with the design of building
sites. Designs that reduce the amount of
pollutants that leave completed sites are
encouraged. For example, instead of pipes
or concrete channels, grassy swales can
be used to filter water. Wetland or wet-

GIS Services

Water Supply Studies
Aquifer Characterization
Stormwater Master Planning
FEMA Flood Insurance Studies
BMP Evaluation/Design/Testing
Dam Break & Water Quality Modeling
Watershed Assessment/Characterization
USACE Nationwide/Individual Permits
NEPA Documentation/Mitigation Plans
Biological Evaluation/Assessment
Stormwater Infrastructure Design
Stream Restoration/Stabilization
Hydrologic/Hydraulic Modeling
Funding Alternatives Analyses
Wetland Creation/Restoration
Geomorphic Characterization
Erosion & Sediment Control
Water Quality Monitoring

Wet bottom detention basin
bottom detention ponds reduce the
amount of pollutants in stormwater
runoff better than dry-bottom detention
ponds. The use of aerators, cascading
streams, and waterfalls are other design
practices that can improve water quality.
These additions are both aesthetically
pleasing and can reduce contaminates.
Eliminating low-flow channel and separating
inlets and outlets further improve the pollu-
tant removal processes in the detention
basins, in most cases at no additional cost.

6. Pollution Prevention and Good Housekegping

deals with the ways the community controls
its own operations. It includes how vehicles
are maintained, salt is applied, wastes are
managed, cleaning of stormwater catch
basins, and any other community operations
that could impact stormwater runoff.
The communities must fully imple-
ment these six MCMs by March of
2008. The implementation of these
six MCMs throughout the communi-
ties will form the framework of a
comprehensive program of reducing
stormwater pollution. This will be
another significant step towards
improving the water quality of our
lakes, rivers, and streams.

The Phase Il program will continue to
develop. As public awareness and partic-
ipation increase, contractors and devel-
opers become used to these require-
ments as a part of doing business, the
implementation of the program will con-
tinue to improve. This program has the
potential to remove thousands of tons
of stormwater pollution each year. It is
hoped that the communities will
embrace the NPDES Phase Il program
rather than just do the minimum. The
cost to a community of fully embracing
the NPDES Phase Il program is very
small when compared to the water qual-
ity benefits and increase of quality of
life for the community.
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EPA PHASE Il RULE RECOMMENDS:
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BARNES & THORNBURG LLP WATER TEAM

The B&T Water Team — Five experienced lawyers who devote their practice solely to the
resolution of wet weather and water quality issues for municipal and industrial clients in
the Midwest and nationwide.

¢ Wastewater permits * (SO/SSO control issues
e M54 permits e Long term control plan development
¢ Storm water general permits e State and federal agency negotiations

¢ Compliance counseling » Wet weather and water quality policy and rulemaking
¢ Enforcement defense

Fred Andes Chicago (312) 214-8310
Erika Powers Chicago (312) 338-5904
Jeff Longsworth Washington, D.C. (202) 408-6918
Kari Evans Chicago (312) 214-8812
Nathan Stokes Washington, D.C. (202) 371-6376
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