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SECTION 10: PERMIT REQUIREMENTS
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Note: Permits are required to ensure that proposed development projects meet
the requirements of the NFIP and local ordinance. Once a person applies for a
permit, the floodplain administrator can review the plans and make sure the
project complies. The first step, therefore, is to get people to apply for a
permit.
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Section 8 discusses the limitations of statutory authority to regulate other local units of govern-
ment. However, there is no such limitation on other offices within a unit of government. While
the streets or sewers departments do not have to actually apply for a permit from the building
department, the community needs some system to insure that their activities meet their ordi-
nance’s regulatory standards. The regular permit process is usually the best way to do this.

10.1.5. Small projects

The floodplain administrator has some discretion to exempt obviously insignificant activities
from the permit requirement, such as planting a garden, farming, putting up a mailbox, or
erecting a flagpole. Routine maintenance, such as painting or re-roofing, may also be exempt.

The key is whether the project will present a new obstruction to flood flows, alter drainage, or
have the potential to be a substantial improvement. These determinations can only be made by
the permit official, not the builder, so make sure the exemptions are clear.

There should be no possibility of a misunderstanding resulting in construction of a flood flow
obstruction or a substantial improvement without a permit. For example, such exemptions should
not be allowed in drainage easements, floodways, or within 5 or 10 feet of a lot line.

Some communities specifically exempt small projects in their ordinances. This is the recom-
mended approach, as it avoids challenges that the permit official arbitrarily decides what projects
need permits. Both the northeastern Illinois and downstate model ordinance have the following
language:

Development does not include maintenance of existing buildings and facilities such as
re-roofing or re-surfacing of roads when there is no increase in elevation, or garden-
ing, plowing, and similar agricultural practices that do not involve filling, grading, or
construction of levees.

The floodplain administrator may be able to exempt projects (other than filling, grading, or
excavating) valued at less than, say, $1,000, or accessory buildings and sheds smaller than 70
square feet. Before doing so, IDNR/OWR and/or the FEMA Regional Office should be con-
tacted.

10.2. NON-BUILDING REQUIREMENTS

The primary driving force of the NFIP regulations is to protect insurable buildings and reduce
future exposure to flood hazards. Section 12 is devoted to the rules for ensuring that buildings
comply with the NFIP and IDNR/OWR requirements.

There are some additional requirements that help ensure that the buildings stay habitable and
additional flood problems are not created. This section reviews the requirements for these “non-
building” development projects.
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10.2.2. Water and sewer systems

44 CFR 60.3(a)(5) [The community must] Require within flood-prone areas new and replacement
water supply systems to be designed to minimize or eliminate infiltration of flood waters into the
systems; and

44 CFR 60.3(a)(6) [The community must] Require within flood-prone areas (i) new and replace-
ment sanitary sewage systems to be designed to minimize or eliminate infiltration of flood waters
into the systems and discharges from the systems into flood waters and (ii) onsite waste disposal
systems to be located to avoid impairment to them or contamination from them during flooding.

The objective of these requirements is to ensure that a building that is protected from flood
damage can still be used after the flood recedes.

In most instances, these criteria can be met through careful system design. Manholes should be
raised above the 100-year flood level or equipped with seals to prevent leakage. Pumping
stations should have electrical panels elevated above the BFE.

Septic tanks and on-site waste disposal systems should be located to ensure they are accessible
during a flood and that they will not release contamination in a flood. The first objective should
be to locate the system outside the flood hazard area, if that is feasible. At a minimum, an
automatic backflow valve should be installed to prevent sewage from backing up into the build-
ing during flooding.

The floodplain administrator should check their municipal or county health department – it may
already prohibit septic systems in the floodplain or have special design requirements that account
for the wet conditions.

10.2.3. Hazardous materials

If either of the IDNR/OWR model ordinances has been adopted, then the local ordinance should
have a section that reads:

No developments in the SFHA shall include locating or storing chemicals, explosives,
buoyant materials, animal wastes, fertilizers, flammable liquids, pollutants, or other
hazardous or toxic materials below the flood protection elevation (FPE).

The FPE is discussed in Section 12. This provision is not a State or Federal mandate. However, it
is good practice and if it’s in the local ordinance, it needs to be enforced. It would be wise to
have specific standards in the local ordinance.
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The following lists were taken from the Corps of Engineers’ Flood Proofing Regulations. The
first is of items that are extremely hazardous or vulnerable to flood conditions so they should be
prohibited from the SFHA or even the 500-year floodplain:

Acetone Hydrocyanic (Prussic) acid
Ammonia Magnesium
Benzene Nitric acid
Calcium carbide Oxides of nitrogen
Carbon disulfide Phosphorus
Celluloid Potassium
Chlorine Sodium
Hydrochloric acid Sulfur

The following items are sufficiently hazardous that larger quantities should be prohibited in any
space below the base flood elevation:

Acetylene gas containers Gasoline
Storage tanks Charcoal/coal dust
Lumber /buoyant items Petroleum products

Larger quantities of the following items should be prohibited in any space below the base flood
elevation:

Drugs
Food products
Matches/sulfur products
Soaps/detergents
Tires

10.3. PERMITS FROM OTHER AGENCIES

As required by 44 CFR 60.3(a)(2), all NFIP communities must ensure that other Federal and
State permits have been obtained. A local permit should not be issued until the floodplain
administrator is certain that the other agencies’ requirements are met.

Minimum standards for communities are as follows: …

(2) Review proposed development to assure that all necessary permits have been received from
those governmental agencies from which approval is required by Federal or State law, including
section 404 of the Federal Water Pollution Control Act Amendments of 1972, 33 U.S.C. 1334;

The purpose of this requirement is to help assure that coordination occurs between various levels
of government on projects impacting on floodplains. The requirement has the added benefit of
protecting permit applicants by making sure they are aware of and obtain all of the permits
necessary for a floodplain development prior to making irreversible financial investments. Permit
applicants are not well served if they are allowed to proceed with a project only to have work
stopped later by a Federal or State agency because they have not obtained proper permits.
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require a permit, while larger low hazard dams do. Because the hazard classification is deter-
mined by the Department of Natural Resources’ Office of Water Resources, the floodplain
administrator should call that office for a determination of whether a proposed dam construction
project needs a permit.

Other IDNR programs - The Illinois Department of Natural Resources is also responsible for
implementing statutes that conserve and preserve the State’s natural resources. Under the provi-
sions of the Fish and Wildlife Coordination Act (16 U.S.C. 661-664), IDNR is given permit
review responsibilities relative to Corps of Engineers permit applications (see next section).

IDNR also administers the Interagency Wetland Policy Act of 1989 which is applicable to State
agency actions and the Illinois Endangered Species Protection Act (Section 341). Consultation
with IDNR under these Acts may be necessary in addition to these permit requirements. Ques-
tions pertaining to this portion of the Department’s role should be addressed to IDNR’s Office of
Realty and Environmental Planning.

Illinois Environmental Protection Agency - The Illinois Environmental Protection Agency
(IEPA) provides water quality certification pursuant to Section 401 of the Clean Water Act. This
certification is mandatory for all projects requiring a Corps of Engineers Section 404 permit (see
next section).

In addition to determining that the proposed work will not violate the applicable water quality
standards, the IEPA makes a determination of additional permit requirements pursuant to the
Illinois Pollution Control Board Rules and Regulations. Additional permits may be required for
activities such as construction of sanitary sewers, water mains, wastewater and water treatment
plants, landfill and mining activities, special waste hauling, disposal of dredged material, and
other miscellaneous activities. Under the National Pollution Discharge Elimination System
(NPDES), the IEPA also manages stormwater runoff from urban and suburban areas, construc-
tion sites, and industrial sites. Separate applications are necessary if it is determined that an IEPA
permit is required.

Illinois Commerce Commission - If the project involves the construction of a power plant,
utility pipelines, electric transmission or distribution lines, Illinois Commerce Commission
approval may be required.

Illinois Historic Preservation Agency - The Illinois Historic Preservation Agency has authority
to identify and protect certain prehistoric and historic properties. Contact the agency before
permitting development, remodeling or reconstruction of historic sites or buildings.

Executive Order Number 5 (2006) - In May 1979, Governor Thompson signed Executive
Order #4 (EOIV). That order established a process to ensure that all floodplain construction
activities undertaken by any State Agencies are done wisely. In March 2006, EOIV was replaced
with Executive Order Number 5 (2006).

In brief, Executive Order Number 5 (2006) directs all state agencies which plan, promote,
regulate or permit activities, as well as those which administer grants or loans in the State's
floodplain areas, to ensure that all projects meet the standards of the state floodplain regulations
or the National Flood Insurance Program (NFIP) whichever is more stringent. These standards
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require that new buildings be protected from damage by the 100-year flood and that construction
activities in the floodplain do not cause increases in flood heights or damage to other properties.
In addition, the Executive Order Number 5 (2006) requires that critical facilities be elevated
above the 500-year flood. The order is closely related to Federal Executive Order 11988.

If a community suspects that a State or Federal agency is involved in any unpermitted floodplain
development activities, the community should contact the IDNR/OWR. The State agency
charged with the enforcement of Executive Order Number 5 (2006) is IDNR/OWR.

10.3.4. Federal agencies

FEMA - The Department of Homeland Security’s Federal Emergency Management Agency
(FEMA) does not directly permit development projects. The agency’s role is to set minimum
standards for local regulations and to provide assistance to local officials.

FEMA is involved in map revisions and often requests for map changes go hand in hand with
development proposals, especially larger ones. Map revision procedures are explained in Section
7.

Executive Order 11988 - Executive Order 11988 sets minimum requirements for Federal
agencies to follow when they build in the floodplain, fund projects in the floodplain, or are
otherwise responsible for floodplain development. The Order does not prohibit floodplain
development. It requires agencies to “consider alternatives to avoid adverse effects and incom-
patible development in the floodplains.”

Each agency publishes its own regulations on how it administers the requirements of Executive
Order 11988. Most agencies follow guidelines published by the U.S. Water Resources Council
(which has since been disbanded).

Federal guidelines recommend an eight-step decision making process. The numbering of Steps 1
through 8 does not mean that the steps have to be followed sequentially. As information is
gathered throughout the decision-making process, and as additional information is needed,
reevaluation of lower-numbered steps may be necessary.

The following description of the eight-step decision making process has been taken from
FEMA’s regulations, 44 CFR Part 9, Section 9.6. Most agencies have similar language.

Step 1. Determine whether the proposed action is located in a wetland and/or the 100-year
floodplain (500-year floodplain for critical actions); and whether it has the potential to
affect or be affected by a floodplain or wetland.

Step 2. Notify the public at the earliest possible time of the intent to carry out an action in a
floodplain or wetland, and involve the affected and interested public in the decision-
making process.

Step 3. Identify and evaluate practicable alternatives to locating the proposed action in a flood-
plain or wetland (including alternative sites, actions, and the "no action" option). If a
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Copies of the joint application form and attachments are sent to each of the three agencies.
Approvals may be required by any or all of the agencies. Applications filed simultaneously with
them are processed concurrently and result in expedited receipt of all agency determinations. If a
permit is not required by one of the agencies, they will inform the applicant and the other agen-
cies.

Coordination with the agencies is recommended as early as possible during the project planning
stage. This allows revisions or other measures necessary to meet agency requirements to be made
before project plans are finalized.

This joint application form process also assures that other State and Federal agencies with a
possible interest in the project will be advised. This includes the U.S. Fish and Wildlife Service,
which reviews projects for their impact on endangered species.


